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Treaty Trials -

‘Metdlcldd [Hustrates Lack of Environmental Protection in NAFTA

- By Gldean Kracov and
Joseph F. C. Bivlento

ecognizing the growth of globad
Rtrude and economic interdepen-
dence, the United States, Mexive
~and Canzda signed 1he North Anerican
Free Trade Agreement. 32 LL.M. 605
(1993}, NAFTA containg rules designed (o
ensure predictability in foreign investimery
and resolve investment disputes. Since
NAFTA came inle force, cbservers have
witnessed the potency of these rules but
dlse have learnad that glebal relationships
cannot be deflined by investnent alone.

Tuke the Metalclad case, for example,
where an investmen refationship with Mex-
o generaled a dispule aver environumental
protection. [n October 1994, Metalelad
Corp.. a Newport Beach-hused wistedispos-

-al company, filed a notice of claim against
Mexica under NAFTA's disputeresolution
rules. Metalclid alleged- that a municpalily
in the Mexdean state of San Luis Potest pre-
vented i from opening a wastedisposal ik
ity. Citing envireumental congerns, the
municpadity refused to issue permits lor the
fdlity, which later was declored part of 2
600,000-acre ecologicl zone,

Metalclad's case was the Grst brougin to
arbitration under NAFTA Chupter 11,
titled “[nvestments,” which containg sub-
stantive - Ieg:ll stundards and procedures
for resolving investiment dispules, Cliapter
11 establishes rules for binding arbitrution
lo resolve a dispute between an investor
fram one NAFTA country and the govern-
ment of another NAFTA country, so-called
investor-siale arbitmton.

Pursuant to this procedure, Metalclad
filed the case with the Inlernational Center
for the Satdemment of Investment Disputes,
an internatonal arbitral body linked to the
Waorld Baok, seeking 590 inithon in dane
ages. In Augusl 2000, a three-member
panel sitting in Yancouver, Canads, unasie
mously ruled for Metalelad, awarding

© 3166 million it damages. Spt:uﬁcally‘ the

panel found that Mexico viokiled SecBons

1105 und 1110 ai Chapler {1, Section 11075

requires that investors be treated *in
accordance with internationai faw, includ-
ing fair and equitable reaument and {uft
~ protection and security,™ Section 1110 pre

vents exproprintion, interpreted ay covert
or incidental interference that has the
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elfect of depriving the owner in whole or
in part af the ressonably expn:cted use aof
the property.

Linder NAFTA rules, Mesico appealed
ta the Supreme Court of British Columibia,

which, in May 2001, substantioly upheld .

the putel’s earlior fuding in faver of Metal
clad. United Mevican States ¢ Meialclad
Corp., [2001} B.C.5.C, 664 (Sup. CL of
British Coluntbia, May 2, 2001). In 3 schob
arly opinion applying Briish Columbia law
an enforcement of arbitrution awards, the
court fivund that the decres that placed the
facility in Lhe ecological zone hud the effect
of forever barring Metalclad's aperation,
4n a¢t ntamaunt to expropriation.
Cammentaiors such as Public Citizen
and Friends of the Earth sharply aiticized
the ruling o disregarding environmental
pratection. They argued that Chapler 11
undermines democratic decision-making.
Others lamented the weak NAFTA Envie
ronmental Side Agreement, 32 LM, 1480
{19493}, Allough {ull ef polentia and good
intentians, the side agreement does not
afford the enviranment the robust protec-
tian that Chapler 1 gives to investors,
Despite these concerns, clting ils “inter-
nationa oblipations,” the Medcan govern-
ment paid Metalelad $16 million in Cote-
ber 2001 1o rosolve the Gase, On the other
hand, Metalclud's president stated that he
was bappy o end a “harsh personal and
camarite aducemient” but regretted that
the facility “could lave been the first step
in addressing ane of the mast serjous env
romental probienis in our hemisphere.”
Mewahclad is not the anly poltically sensi-
tve NAFTA chim. A pending dispute that

"affects Caliturnians involves Methanex

Corp., a Canadian company that filed a
Chapier 11 daim againg the United States
sefuting 1o Cullfornm's ban on the gasoline
additive methyl tectiary-butyl ether.
Methanex allegex that the MTBE ban,
crdered by Gow, Gray Davis in 2000 for
environmeniatprolection reasons, violiles

" the NAFTA prohibition on expropriaton,

Methunex seeks 3870 inillion in damages,

Canadu’s enviranmental laws dso have
been the subject of Chapler 11 challengez
[ the sununer of 1998, Canada seltled a
Chapter 11 dispule broughi by Virginiu-
bused Ethyl Corp, concerning Canuda's ban
of cross-border transpart af the gasoling
addivve methykydopentadieny] manganese
miswbonyl. Ethyl claimed that Canada’s reg-
ubation: ealed fthyl differenty from Cana-
dinn businesses and therefore violater| Sex-
tivey 1110, After a prefimiury dedsion Fom
2 Chaper {3 panel, Canada paid Ethyl 313
millior and publicly declared that here was
na scerdific basis for the ban.

Metalclad wnd the othar Chaptcr 11
cases are excellent examples of the
inereasing lmportance of international
treaty-making and the strong protection
alforded to investors under rade agres-
ments such as NAFTA. The cases also evi
dence e wellestablshed refiance on arbi-

tratian 1o resalve internaticna! disagree-

ments, Like it or not, these disputeresolu-
tion rules are warking and here to stay.
The rule of law prevails, which is beter
thaa 1he aiternalive. Legal practitioners

sheuld learn how these rules affect their,

clients’ iulerests and seize the opportuni-
ties peesented.

Moca fundamantally, the NAFTA cases
illustrate that cur iRternational relation-
ships invelve many substantive policy
areas, not all of which are reflected appro-
prialely in exdsting agreements. Metalelod
may have invoked NAFTA Chapler 11 1o
resalve the dispute over ity waste-treat-

meant facility, but most conimentalors.

agree that NAFTA's drafiers did not antici
pate the use of Chapter 11 i he envicon-
mental context. {ts limited focus is
investors’ rights, not the eaviroqunent
Policy-makers should not ignore
NAFTA’s shortcomings or the “grean” o
tique of Chapter L1, Thie rule of law
depends an far and balanced laws, This
means that Congress, currently consider-

ing fast-track trade-promotien authority, -
should go beyond the wasting provisions i

of the NAFTA Enviroamental Side Agree-
ment in fulyre agreements to add z real
bite, like in Chapter 11,

This approach is the way of the future,
The just-completed World Trade Organia-

-tion ministerial neeting in Dabha, Qatar

reached a deal lo negotiate and clarify the
relationship between World Trade Organi
zation rules and inlernational environmen-
tal agreenients, Hurmonization of environ-
mental and other laws is a hallinark
accomplishiment of the Eurapean Union,
socon 1 include several Centrat European
countries.

The swong provisions of the Basel Corr
veation ou the Cantrol of Hazardous
Waste Movement, 28 LLM. 637 (1939},
lave nearly 150 signalory nations, More
aver, the Uniled States” Free Trade Agree-

~ment with the Kingdom aof Jordan

gpproved in November 2001 includes a
clause that prohibits etther country from
relaxdng environmental :.I.anda.rds o fos
ler rude.

This balidnced approach recogmizes that
iniernationul agreements have been, and
will remiain, critical policy instruments,
while atter accounting for the full dimen
gions of our glebal refationships,




